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RIGHTS OVER “THE PROPERTY OF ANOTHER” (Iura in re aliena)
IN BYZANTINE AND MEDIAEVAL SERBIAN LAW 1

Srđan Šarkić
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Abstract. In some cases, when a person owned property, his rights over such property might be limited. The
most important rights over another’s property, mentioned by Byzantine law and accepted in mediaeval Serbian legal
sources are servitudes, pledge and emphyteusis. The rules on servitudes (äïõëåßá – rabota) penetrated in Serbian
law at the beginning of 13th century, when Saint Sabba (Свети Сава) incorporated in his “Nomokanon” the whole
Byzantine “Procheiron”. Its chapter XXXVIII, under the title “On novelties” (Ðåñr κáéíïôïìé§í), contains different
provisions, concerning the servitudes, mixed with administrative rules on building the new houses. That was the
reason why Serbian translators of “Procheiron” entitled this chapter as “On building of new houses, reconstruction
of the old and other things”. While the chapter XXXVIII of “Procheiron” contains 64 provisions, Matheas Blastares
took in his “Syntagma” only 18, and created a short Chapter K-3 under the same title “On novelties” (“O novotvorenxhь”
in Serbian translation). It contains, beside different decrees and prohibitions by administrative authorities, some
urban servitudes, that could be changed by special agreements (óõìöþíïí – sьglasi«). Byzantine legal miscellanies
always put together the rules on pledge in the same chapter with the provisions on loan, although modern legal
science treats pledge as a part of the law of property and loan as a real contract and the part of the law of obligation.
The chapter X of “Ecloga” has a title “On literal and unliteral loans and for them given pledges”; the chapter XVI
of “Procheiron” is known under the title “On loan and pledge” and the chapter XXVIII of “Epanagoge” entitled “On
loans and pledges”. For this reason, Matheas Blastares included the chapter Ä-2 under the title “On lenders, and
loan, and pledges” in his “Syntagma”. Among Serbian legal sources, pledge was mentioned only in a few documents:
these are so called “Justinian’s Law” (art. 26 and 27); King Milutin’s chrysobull, granted to the Hilandar’s pyrgos
in Chrousija; King Dušan’s chrysobull, giving the church of Most Holy Virgin in Lipljan to the Hilandar’s pyrgos in
Chrousija; and Dušan’s “Law Code” (art. 90). The chapter XV of the “Procheiron” has the title “On emphyteusis”
and contains six provisions, speaking on emphyteusis of Church estates. Matheas Blastares introduced a short
Chapter E-8, entitled “On emphyteusis” (“O nasa`denîi” in Serbian translation), in his “Syntagma”. Its chapter
represents an interpretation of Justinian’s Novella CXX, chapters 2 and 8. In Serbian legal sources we can not find
any information on emphyteusis.

Key words: servitudes, pledge, emphyteusis, “Procheiron”, “Ecloga”, “Syntagma” of Matheas Blastares,
Dušan’s Law Code, charters.
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ПРАВА НА «ЧУЖУЮ СОБСТВЕННОСТЬ» (Iura in re aliena)
В ВИЗАНТИЙСКОМ И СРЕДНЕВЕКОВОМ СЕРБСКОМ ПРАВЕ 1

Срджан Шаркич
Университет в Нови Сад, г. Нови Сад, Сербия

Аннотация. В некоторых случаях, когда некое лицо обладало частной собственностью, его права над
собственностью должны были быть ограничены. Наиболее важными правами над чужой собственностью,
упоминаемыми в византийском праве и принятыми в средневековых сербских законодательных источниках,
являлись сервитуты, залог (заклад) и эмфитевсис. Нормы сервитутов (äïõëåßá – rabota) проникли в сербское
право в начале XIII в., когда Св. Савва (Свети Сава) включил в свой «Номоканон» целый византийский «Про-
хирон». Его глава XXXVIII, под титулом «О новшествах», содержит различные положения, посвященные
сервитутам, которые касаются административных правил строительства новых зданий. Такова причина, по-
чему эту главу сербские переводчики «Прохирона» озаглавили «О строительстве новых домов, реконструк-
ции старых и иных вещах». В то время как глава XXXVIII «Прохирона» содержит 64 статьи, Матфей Властарь
включил в свою «Синтагму» только 18 и создал краткую Главу K-3 под тем же самым заглавием «О новше-
ствах» («O novotvorenxhь» в сербском переводе). Она содержит, помимо различных декретов и запретов адми-
нистративных авторитетов, описание некоторых городских сервитутов, которые могли бы применяться по
специальным соглашениям (óõìöþíïí – sьglasi«). Хотя современная правовая наука трактует залог как часть
права собственности и заем как реальный контракт и часть обязательственного права, византийские право-
вые сборники всегда помещают правила о залоге (закладе) в той же самой главе вместе со статьями о займе.
Глава X «Эклоги» имеет название «О займах письменных и неписьменных и дающих ради них заклад»; глава
XVI «Прохирона» известна под титулом «О займе и закладе», и глава XXVIII «Эпанагоги» озаглавлена «О зай-
мах и закладах». По этой причине Матфей Властарь включил в свою «Синтагму» Главу Ä-2 под названием
«О заимодавцах [кредиторах], и займе, и закладах». Среди сербских правовых источников залог упоминается
только в нескольких документах: это так называемый «Юстинианов закон» (ст. 26 и 27); хрисовул краля Милу-
тина, пожалованный Хиландарскому пиргу в Хрусии; хрисовул краля Стефана Душана, данный церкви Пре-
святой Богородицы в Липлянах о Хиландарском пирге в Хрусии; и Душанов «Законник» (ст. 90). Глава XV
«Прохирона» названа «Об эмфитевсисе» и содержит шесть статей, рассказывающих об эмфитевсисе в цер-
ковных имениях. Матфей Властарь ввел в свою «Синтагму» краткую Главу E-8 под названием «Об эмфитев-
сисе» («O nasa`denîi» в сербском переводе). Она представляет интерпретацию юстиниановой новеллы CXX
(главы 2 и 3). В сербских правовых источниках мы не можем найти сведений об эмфитевсисе.

Ключевые слова: сервитуты, залог, эмфитевсис, «Прохирон», «Эклога», «Синтагма» Матфея Власта-
ря, Душанов «Законник», акты.
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Introduction

The task of this paper is to examine rights
over “the property of another” (iura in re aliena)
in Serbian mediaeval law. These rights were
represented in Byzantine law by legal sources
translated from Greek language into Old Serbo-
Slavonic language of Serbian legal miscellanies.

In some cases, when a person owned
property, his rights over such property might be
limited. The most important rights over another’s

property of Byzantine law, accepted in mediaeval
Serbian legal sources, are “servitudes”, “pledge”
and “emphyteusis”.

Servitudes

“Servitudes” (servitutes –  äïõëåßá –
rabote) was said to exist where X possessed rights
“in rem” over the property of Y. According to the
interpretations of Roman iurists servitudes might
be praedial or personal. Praedial servitudes could
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be rustic (“iura praediorum rusticorum”) or urban
(“iura praediorum urbanorum”). Praedial
servitudes were rights over immovables. These
rights were exerted by the owner of a “praedium
dominans” (dominant tenement) over a “praedium
serviens” (servient tenement). Such “servitutes”
were of two types: rural or rustic and urban.
Praedial servitudes were held by virtue of the
ownership of a house or land; personal servitudes
did nor depend on such ownership. The most
important personal servitudes were: “ususfructus”,
“usus”, “operae servorum vel animalium”,
“habitation” (D. VII.1–9; XXXIII.2–3; VIII.1–6
[29]; IJ. II.3–5 [30]; CJ. III.33–34 [31]; Gai.
Inst. II [3]; Paul. Sent. I.17 [35]; Ulp. Reg. Lib.
sing. XV.1; XIX.1 [37]).

Roman terms “servitudes” were translated
in Byzantine legal sources as “äïõëåßá”, although
this word means slavery and hard (slavish) work,
as well, for example: Äïõëåßá dóôrí dèíéκï™
íüìïõ äéáôýðùóéò [34, p. 171]. This definition
is the translation of Roman “iuristconsultus”
(lawyer) Florentinus, who wrote: “Servitus est
constitutio iuris gentium” (D. I, 5,4). In their
translation from Greek the redactors of Serbian
legal miscellanies used the word “rabota”
(rabota), which has also different meanings.
In any case, “rabota” (“rabota”, id est “service”)
is the general Slavonic word for customary “labour
service”, corresponding to the Greek word
“Pããáñåßá” [1, p. 609] 2.

The rules on servitudes penetrated in Serbian
law at the beginning of 13th century, when Saint
Sabba incorporated in his “Nomokanon” the whole
“Procheiron” (word by word “Ðñü÷åéñïò Íüìïò”,
lit. “Handbook” or “The Law Ready at Hand”).
The chapter XXXVIII of “Procheiron”, under the
title “On novelties” (“Ðåñr κáéíïôïìé§í”),
contains different provisions, concerning the
servitudes, mixed with administrative rules on
building the new houses [36, pp. 206–216]. That
was the reason why Serbian translators entitled
this chapter of “Procheiron” as “On building of
new houses, reconstruction of the old and other
things” (“O ºdanxi novxhь  domovь , i o
postavьlöenîi vetьhxhь, i oniэhь vэщehь”) [17,
pp. 380–397; 4, pp. 315b–321b]. There is an
analogy in “Syntagma” of Matheas Blastares, the
monk from Thessaloniki, who puts together
24 titles in his alphabetical miscellany, where each
title has a sign of the letter in the order of Greek

alphabet; this nomocanonical “Syntagma”
(further – Synt.) is known in Serbia in two
translations (further – Synt.Se), a full version and
an abridged one. While the chapter XXXVIII of
“Procheiron” contains 64 provisions, Serbian
compiler took in his “Syntagma” only 18 provisions,
and created a short сhapter (Synt. K-3) under the
same title “On novelties” (“Ðåñr κáéíïôïìé§í”
[38, pp. 312–314] – “O novotvorenxhь” in Serbian
translation [5, pp. 330–332]). It contains, beside
different decrees and prohibitions by
administrative authorities, some urban servitudes
(rabote), that could be instituted and changed by
special agreements (óõìöþíïí – sьglasiö).
Those are the following rules:

A house in a town (i. e. Constantinople) can
not cover the view on the sea (Proch. XXXVIII.5
[36, p. 206]; Hexabibl. II.4.46 [28]; Synt. K-3.4
[38, p. 312]; Synt.Se.К.3 [5, с. 330–331]). This is
very well-known urban servitude, called by
Roman iurists “ne luminibus, ne prospectui
officiator” or shorter “servitus prospectus” (“right
to light”: äïõëåßá Pðüøåùò – rabota otь
vidэnîa). However, the stated prohibition does not
refer to gardens, if the distance between the
buildings is larger than hundred feet: dNí äc ñA
ðïä§í dí ìÝóù ô§í äýï ïnκùí ånç äéÜóôçìá
(Synt. K-3.4) [38, p. 312] – aщe li `e stomь
nogamь mэ`dou dvэma hramoma östь rastoónîe
(Synt.Se. К-3) [5, p. 331].

It is forbiden to let the smoke out of stoves,
except if someone does not dispose with special
right to do that: åk ìx Tñá äßκáéïí åq÷åí dκåsóå
ô’í κáðí’í åkóðÝìðåéí (Synt. K-3.12 [38, p. 313] –
raºvэ oubo aщe pravinou imэlь östь tamo dxmь
ispouщati  (Synt.Se. K-3) [5, p. 332]. It
corresponds to “Procheiron” (Proch. XXXVIII.18)
[36, p. 208] and goes back to “Digesta” (Ulpianus
libro septimo decimo ad edictum): ...Aristo Cerellio
Vitali respondit non putare se ex taberna casiaria
fumum in superiora aedificia iure immitti posse,
nisi ei rei servitutem talem admittit (D. VIII, 5, 8, 5).

Nobody can throw trash under a neighbour’s
wall, exept if somebody does not dispose with a
corresponding servitude: Ïšäårò äýíáôáé
κüðñïí ðëçóßïí ôï™ Pëëïôñßïõ ôïß÷ïõ
¼ßðôåéí, åk ìx ôïéáýôçí h÷åé äïõëåßáí (Synt.
K-3.14) [38, p. 332] – nikto‘e mo‘etь gnoi
bliºь tou‘deö stэnx pomэtati, raºvэ aщe
takovou imatь rabotou (Synt.Se. K-3) [5, p. 314],
according to “Procheiron” (Proch. XXXVIII, 22)
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[36, p. 209]. It is a case of “servitus sterquilini”
or “latrinae sive sterculini” (right to have a dung
heap against a neighbour’s wall) of Roman law
(D. VIII, 5, 17, 2).

On the occasion of building a new house, it
was forbidden to brick up a window to a neighbour,
exept if the agreement did not institute a
corresponding servitude: åk ìx Tñá äïõëåßáí h÷ïé
κáôN óõìöùíßáí (Synt. K-3.2) [38, p. 330] –
raºvэ aщe rabotou imatь po sьglasiü [5, p. 312].
It corresponds to “Procheiron” (Proch. XXXVIII, 4)
[36, p. 206]. This question was minutely regulated
by a law from the reign of Emperor Zeno, without
any mentioning of promulgation year (so, between
474 and 491), according to Iustiniani Codex (the
chapter under the title “De aedificiis privates”)
(CJ. VIII.10.12).

Among rural or rustic servitudes Matheas
Blastares mentioned only two rules. He classified them
into the chapter of his “Syntagma” (Synt. N-8) under
the title “On pasture” (“Ðåñr íïìyò” – “O pastvэ”):

1) The first rule touches on someone, who
has right to water, e. g. “aquaeductus” (leading
water in pipes, or in stone channels), as well as
right of pasture of sheep on another man’s land
(servitus pecoris pascendi). It can be raised a hut
on that land: FÏ  h÷ùí äïõëåßáí ôï™ ðáôßæåéí
κár âüóκåéí dí ô² Pãñ² óïõ èñÝììáôá,
äýíáôáé ôï™ dí ášô² ðïéåsí κáëýâçí (Synt.
N-8) [38, p. 401] – Imэöi rabotou i`e napaóti
i pasti na selэ tvoömь ovce, mo`etь ste`ati
rabotou i`e vь nömь tvoriti kouщou (Synt.Se.
N-8) [5, p. 422];

2) If someone, with a knowledge of owner,
leads water over another man’s land, after three
years he acquires this servitude, and the owner
of the land can not disturb him: FÏ  äéE Pëëïôñßïõ
Pãñï™ hëκùí œäùñ, åkäüôïò ôï™ äåóðüôïõ
ôï™ Pãñï™, κôOôáé κáôN ôï™ Pãñï™ äïõëåßáí,
dí ô² íåíïìéóìÝív ôñéåôßáò ÷ñüív, ìx
κùëýóáíôïò ášô’í ôï™ äåóðüôïõ ôï™ Pãñï™
(Synt. N-8) [38, p. 401] – I‘e po tou‘demou selou
vedx vodou, vedouщou gospodinou sela, ste‘ava«tь
na selэ  rabotou vь ouzakon«nnomь  trilэtîa
vrэmeni, ne vьzbraniv{ou «mou gospodinou sela
(Synt.Se. N-8) [5, p. 422]. This rule goes
supposedly back to “Basilika” (ôN ÂáóéëéκN, lit.
“Libri LX Basilicorum”, to put it more precisely
the tituli B.T.LVIII.7.2) [24, p. 2645.12–16].

Serbian legal sources mention only a few
rural servitudes: “aquaeductus” (right to water),

“silva caedua” (right to cut the trees), “pecoris
ad aquam apulsus” (right to watering one’s cattle
on another’s land), “iter” (right of way), “actus”
(right to drive a carriage or animal) and “pecoris
pascendi” (right of pasture). Among personal
servitudes we can find only “ususfructus” (a right
to use and enjoy the fruits of another’s property)
and “usus” (use – a usufruct, but without a right
to take the fruits) [19, p. 98; 20, p. 638].

King Milutin’s charter to the monastery of
Saint George mentions “right to water”
(aquaeductus – vodovaщina – vodova`da –
vodovage – vodovag«). Text say that everyone who
leads a water from the church’s place called
“head”, has to pay two dinars to the church. If
someone leads a water without a permission of
hegoumenos, he has to pay twelve perpers
(monetary units) to the King’s treasury and double
to the church. And, if someone leads a water with
a consent of hegoumenos, he has to pay three
perpers (I kto vadi vodomь koó se iºvodi ot
crьkovna mэsta glave, da podastь crьkvi ot rala
kьb’lь vodovaщinou, i ot vrьta .V. dinara. Ako
li beºь igoumnova blagoslovl«nió povede kto ot
crьkovne glave vodou da plati .VÛ. perьperь ou
carinou, a crьkvi dvoinou da dastь. Ako li sь
ouprosomь vodou povede a vodovaщinou oudr`i,
da plati .G. perьpere) [11, p. 237] 3.

Cutting of threes was mentioned in the
same charter, next sentence: “Who cuts the trees
on the mountains belonging to the church, has
to give every fourth three to the church. If
someone cuts without a  permission of
hegoumenos, he has to pay twelve perpers to
the King, and the church will take him every
cut down tree” (I kto lэsь sэxe ili drьva ou
crkovnomь brьdэ, da da« crьkvi xetvrьto
drьvo. Ako li beºou igoumnova blagoslovl«nió
sэxe щo lübo da plati .VÛ. perьperь, a crьkvi
lэsь vьsь da mou ouºme) [11, p. 237].

Right to watering one’s cattle on another’s
land (pecoris ad aquam apulsus) we can find in
the Tsar Dušan’s chrysobull to the monastery of
Saint Archangels Michael and Gabriel. The text
says, that Emperor did not deprive hamlet of
Golubovci of servitude to watering the cattle
(A napoiщa Goloubov’cem ne †nesmo ou
Boudislalihь koukьь...) [16, p. 103]. The same
chrysobull gives to the village of Lubižnjane right
to drive a carriage or animal (actus) and right to
put cattle to graze on another man’s land (ius
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pascendi): ...i dolэ opetь do meg« Kori{ke i do
Svetoga Petra, da si imaü Lübi‘’nóne sь
Skorobiщi kako sou i prэg« pasli [16, p. 91].

Right of way or right to pass (servitus itineris
ac viae) was mentioned in a sale contract (emptio
venditio), in which a certain Dobroslava with her
children sells her house in the city of Prizren to a
certain Mano, brother of Dragitza. In the text of
contract we read that the road, leading to the
house, will be free for everyone (PÁtь dvora toga
svobodьnь s kolovozomь) [2, p. 250].

Right to put cattle to graze on pastures
belonging to the counties (župa), was regulated
by the article 74 of Dušan’s Law Code: “Let
village pasture with village, where one village,
there also the other. Only legal enclosure and
meadows may not be graze” (Selo selom da pase;
koudэ edno selo toudэi i drougo; razvэ zabэlь
zakonitxhь i livadь zakonitxhь nikto da ne
pase) [26, p. 212 4; 9, p. 59; 8, p. 118; 6, p. 89].
Similar says the article 75: “No district may graze
its stock within another district. And if in the district
there be a separate village which belongs to any
lord, or to my Majesty, or is a Church village, or
belongs to a gentleman, that village shall graze
with the rest of the county district and no man
shall forbid it to so graze” (@oupa `oupэ da ne
popasa dobit’komь niщa; ako li se naide edno
selo Á tozi `Ápэ, ou koga lübo vlastэlina, ili
«stь carstva mi, ili «stь crьkovno selo, ili
vlastэli~ikó; onomÁzi selÁ nikto da ne zabrani
pasti; da pase koudэ i ̀ oupa) [26, p. 212; 9, p. 60;
8, pp. 118, 120; 6, p. 90]. It seems that the “legal
enclosures and meadows” (zabэlü zakonitxhь
i livadь zakonitxhь) were Crown lands and
excluded, but the rest of the pasture land in the
county was common land for grazing of all the
villages in the county, regardless of ownership.

Among personal servitudes is famous well
the “usus” or “ususfructus” (right to use another’s
property). We find it mostly in the charters
presented in favour for churches and monasteries.
So, the monarch or any other individual gives a
land, instituted a lifelong use for certain natural
person, to the monasteries or churches, expressing
that with the terms “that he uses lifelong” (da si
oblada do n«gova `ivota), “let him store it until
his death, and after his death let it belong to the
church” (svoe vse da drь`i do smrьti, a po
smrьti «go da «stь crьkovno), “till the end of his
life” (óko do `ivota svoga), and similar (Cf. [19,

p. 96–98; 20, p. 635–638]). We will quote two
interesting examples:

1) King Milutin gave as a present to a certain
squire’s wife with a name Radoslava, wife of
certain Milša, monastery of Saint George and a
village of Ulitišta, and the gift was confirmed by
the Kings Stefan Dečanski and Dušan. However,
King Dušan, for the unknown reasons, decided
between 1336 and 1337, to give Radoslava’s
estate to the monastery of Hilandar. He left to
the squire’s wife only a right to use and enjoy the
fruits of her property, but her descendants were
deprived of the right of succession (I da se hrani
Radoslava, Mil’{ina ‘ena, do n« sьmr’ti, a po
n« s’mr’ti da ne oblada mэstomь tэmь ni sxnь,
ni dьщti, ni kto ot roda...) [7, p. 65];

2) In the sale contract by which a certain
Radoslava Mirković sells her house in Trepča 5

to the monastery of Saint Paul (19 January 1438),
a right of use was established: Radoslava will keep
a small room in the house, where she and her
sister will find a shelter until the end of their lives
(A za moga ‘ivota... da imamь ot kÁk« ed’nь
k«larь gde kü pribэgnÁt s’ sestromь) (cited from:
[2, p. 260, Append. 6]). In this case a right of
lifelong use of a small room was instituted by a
sale contract [22].

Pledge

“Pledge” (pignus – díÝ÷õñïí – zaloga) is a
transfer of possession under which the creditor
obtained possession of the property pledged, but
ownership remained with the debtor.  The
expression was sometimes used as a general one
for any form of real security, including “pignus”
and “hypotheca” (Cf. D. XIII.7. “De pigneraticia
actione vel contra”).

Although modern legal science treats pledge
as a part of the law of property and loan as a real
contract and the part of the law of obligations,
byzantine legal miscellanies always put together
the rules on pledge in the same chapter with the
provisions on loan. The chapter X of “Ecloga”
(word for word “EÅκëïãx ô§í íüìùí”, lit.
“Selection of the Laws”) has a title “Ðåñr äáíåßïõ
dããñÜöïõ κár PãñÜöïõ κár ô§í äéäïìÝíùí
dð’ ášôïsò díå÷ýñùí” (“On literal and unliteral
loans and for them given pledges”) [33, p. 204];
the chapter XVI of “Procheiron” is known under
the title “Ðåñr äáíåßïõ κár díå÷ýñïõ” (“On loan
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and pledge”), and the chapter  XXVIII of
“Epanagoge” entitled “Ðåñr ÷ñÝïõò κár
díå÷ýñùí” (“On loans and pledges”) [36, p. 155,
320]. For this reason, Matheas Blastares included
the chapter under the title “On lenders, and loan,
and pledges” in his “Syntagma” (Synt. Ä-2): in
the Greek text “Ðåñr äáíåéóô§í, κár äáíåßïõ,
κár díå÷ýñùí” [38, p. 204] and in the Serbian
translation (Synt.Se. D-2) “O ºa«mnicэhь i
ºaimэ i ºaloºэhь” [5, p. 214]. The rules,
concerning the pledge, are the following:

1) The fruits from property pledged will be
add up to the debt and if the whole amount of
debt was that way discharged, pledge will be given
back to the pledgor. If the value of the fruits is
bigger than a debt, surplus has to be returned (Ïj
dκ ôï™ díå÷ýñïõ ëçöèÝíôåò κáñðïr øçößæïíôáé
åkò ô’ ÷ñÝïò . κár dNí jκáíïr ãÝíùíôáé ðñ’ò
ô’ Óëïí ÷ñÝïò, ëýåôáé ½ Pãùãx, κár Pðïäßäïôáé
ô’ díÝ÷õñïí . åk äc κár ðëåßïíÝò åkóé ôï™ ÷ñÝïõò
ïj κáñðïr, Pðïäßäïíôáé ïj ðåñéôôåýïíôåò [38,
p. 205] – I‘e otь ºaloga priöti bxvùe plodove
prixitaütь se vь dlgь, i aщe dovol’nx boudoutь
kь v’semou dlьgou, raºdrэùaötь  se vina i
vьºdavaötь se ºalogь; aщe li ‘e i mno‘aiùi
soutь  dlь ga plodove, vьºdavaütь  se
iºliùьstvouüùtîi [5, p. 215]). It goes back to
“Procheiron” (Proch. XVI, 3) [36, p. 155];

2) If the lender, not by his own negligence
(culpa), similar to a case of gross fault or neglect,
“culpa lata” of Roman law, has lost property
pledged, he will be not responsible. But the lender
has to explain, what happened to him (EÅNí ¿
äáíåéóôxò ìx ðáñ’ käßáí ákôßáí PðùëÝóç ô’
díÝ÷õñïí, ïšκ dãκáëåsôáé . ÷ñx äc ášô’í
Pðïäåsîáé Óôé Pðþëåóå [38, p. 205] – Aщe
ºaimovavxi ne otь svo«« vinx pogoubitь ºalogou,
nesoudimь «stь; podoba«tь `e «mou oukaºati
óko pogoubi [5, p. 215]). It is correspondent to
“Procheiron” (Proch. XVI, 5) [36, p. 155–156];

3) If the lender explains how he has lost
property pledged, he acquires a right to request
a payment of a debt (ôN ãNñ ôõ÷çñN ïš
κéíäõíåýåôáé ô² äáíåéóô†, PëëN äÞíáóôáé
κáôN ôý÷çí PðùëÝóáò ô’ ðñOãìá, Pðáéôåsí
ô’ ášô² κå÷ñåùóôçìÝíïí [38, p. 205] –
priklüxaü{taa bo ne bэdstvouütь
ºaimovav’{omou, nь mo‘etь po prilouxaü
pogoubivь ve{tь isteºati dlь‘noö [5, p. 215]).
If the parties to the contract had an agreement,
that the loss of pledge absolves debtor from

responsibility, this decision becomes effective (åk
äc ìåôáî˜ ô§í óõíáëëáóóüíôùí }ñåóåí, líá
½ Pðþëåéá ô§í díå÷ýñùí dëåõèåñþów ô’í
÷ñåþóôçí, ôï™ôï kó÷ýåé [38, p. 205] – aщe li
po srэdэ ºamэnouüщihь se ougodno bxstь da
pogxbэlь ºalogь svoboditь dlь‘nika, se krэp’ko
östь [5, p. 215]).

So called “Justinian’s Law”, which
represents original work by Serbian lawyers 6,
contains two articles concerning the pledge. The
article 26, under the title “On pledges”
(“O Zalogahь”) says: “If someone gives a pledge,
and tells [to the pledge. – S. Š.]: Take this pledge
until the fixed day [and the pledgee says to him. –
S. Š.]. If you do not redeem a pledge [till the
determined term. – S. Š.], do not ask it any more’.
The judge will not approve that, and [the
pledgee. – S. Š.] has to wait until the third time
limit. If [the pledgor. – S. Š.] does not redeem [a
pledge. – S. Š.] till the third term, after that he
can not ask it [property pledged. – S. Š.]” (Aщe
kto ºalo`itь koü lübo vэщь. i re~etь priömi
ºalogь. o to do koögo dne, aщe si ne otkoupi‚ь
ºalogь. da ga vekö ne iщte‚i. da ga soudîa ne
~üötь ºa toi nь da ga ~eka to tretîega roka. da
aщe mÁ do tretîega roka ne otkoupitь. da ga
potom ne iщe) [15, p. 59]. The article 27, entitled
simply “Law” (“Zakon”) is similar with the rules
of “Syntagma”, treating the cases of pledge lost:
“If any [pledgee. – S. Š.] loses a pledge, he has
to pay it, and to request a debt. If [the thing
pledged. – S. Š.] was distroyed by fire or seized
by brigands, the indolence and negligence of
pledgee has to be examined. If he has saved his
own property, and lost another’s, he is culpable”
(Aщe kto ºalogь ºagoubitь, da ga plati, a dlьgь
da si ouºmet. Aщe li ga ognь  vь  neºaapou
po`e`etь. ili raºboinici vьshitetь. podobaöt
iºnaiti lэnostь i nera`denîe priöm‚omÁ. aщe
li öst svoó sьhranilь, a onaa pogoubilь povinnь
öst) [15, p. 59]. It is interesting to note, that neither
“Farmer’s Law”, the main source of so-called
“Justinian’s Law”, nor “Procheiron” and “Basilika”,
contain such provisions. However, both articles are
completely in the genius of Byzantine law.

Serbian charters, promulgated before the
Law Code of Stefan Dušan, mention pledge
(zaloga) only two times. In the King Milutin’s
chrysobull, granted to the Hilandar’s pyrgos in
Chrousija (1313–1316), Serbian monarch says,
that nobody is allowed to take anything given to



174

ВИЗАНТИЙСКОЕ ОБЩЕСТВО И ГОСУДАРСТВО

Вестник ВолГУ. Серия 4, История. Регионоведение. Международные отношения. 2020. Т. 25. № 6

the monastery tower (ðýñãïò), and he forbids,
that the property, belonging to the Hilandar, could
be sold or obtained as a pledge (...ni ou koupno
ime, ni ou ºalogou nikoimь obraºomь) [11,
p. 443]. The same formula was repeated in King
Dušan’s chrysobull, giving the church of Most
Holy Virgin in Lipljan 7, to the Hilandar’s pyrgos
in Chrousija [12, p. 43]. It is evident, that a pledge,
beside purchase, was considered as one of the
ways of alienation of property.

In Dušan’s Law Code only the short article
90 treats the pledge: “Pledges, wherever they be,
shall be redeemed” (Zaloge koudэ se obrэtaü
da se otkoupÁü) [26, p. 215; 9, p. 70; 8, p. 124; 6,
p. 92]. The legislator institutes the right of pledgor
to redeem the property, pledged everywhere, he
finds it. Above mentioned provision was
promulgated to the benefit of debtors (very often
Serbs), who delivered precious goods to their
creditors (with great frequency Ragusans) and
often lost them for ever 8. That was the reason
why Tsar Dušan, in his famous treaty with
Dubrovnik (20 September 1349, i.e. only four
months after the promulgation of the Code)
forbids to the Ragusans to receive pledges from
Serbs: “From now and furthermore nobody can
take or receive pledges, neither from my imperial
or royal nobleman, nor from anyone else who has
the power according to my imperial or royal
authorization. If someone took it, he has to return
the pledge, and if he has given [property pledged. –
S. Š.] to the third person, a transaction will be
without legal strength” (I od seli naprэda da ne
prэime ni Áºmэ nik’to zaloge ni od vlastelina
carьstva mi ni kralöva, ni kogalübo drь`anió
carьstva mi i kralöva, k’to li se obrэte Ázemь
da zalogÁ tÁzi povrati opetь, a za щo ö priölь
da mÁ se tazi kÁpló Ápad’nэ) [13, p. 40].
However, at the end of the treaty, after the date
and before the signature, was added that already
existing pledges will be on legal force, and that
they will enjoy the judicial protection (I oщe
takozi ‚ nimi Áglavi carьstvo mi, щo sÁ zaloge
zalo`enэ koga lübo mala i golэma izemlэ
carьstva mi i kralövэ da se iщÁ sÁdomь a
prav’domь) [13, p. 40]. The same provisions were
repeated in the Tsar Uroš’s treaty with Dubrovnik
(1357, April 25) [21, p. 83].

The pledges were completely abolished in
treaty, concluded by city of Dubrovnik (Ragusa)
with Kotor (Cataro) 20 September 1181: “Ut

pignora non sint inter Ragusium et Catarum”
[10, p. 22].

The special attention is to be payed to the
charter of Despot Đurađ Branković, issued in the
city of Smederevo on May 10, 1450. This charter
was written in Latin and granted in favour of John
Hunyadi (c. 1406–1456) 9, Governer of the
Kingdom of Hungary (“Johannes de Hwnyad,
regni Hungarie gubernator”). Serbian Despot, as
well as his wife Irene (Jerina) and his sons Grgur,
Stefan and Lazar, agreed that he (John Hunyadi)
and his sons Mathias and Ladislaus (Ladislavus)
hold the Despot’s property in Hungary, towns of
Mukachevo (Mwnkach 10),  Baia Mare
(Rivulidominarum 11), Satu Mare (Zathmar 12),
Nemethy 13, Debrecen (Debreczen 14), and the
villages of Bezermen 15, Dada 16 and belonging
manors (“possession”), as a  pledge (“in
pignoraticie”) to ensure security for the debt of
155.000 ducats. This debt will be discharged from
the annual revenues of Despot’s property,
estimated on 6.700 ducats. The property had to
be delivered up to the debtor after payment of
principal [14, pp. 151–174]. Although this
document mentions a “contract of pledge”, it
cannot be considered as a source of Serbian
mediaeval law. All rules, concerning the pledge
were accomplished in accordance with the
customary law of the Kingdom of Hungary (regni
consuetudinem pignori) [14, p. 155].

Emphyteusis

Emphyteusis (“dìöýôåõóéò”, from verb
“dìöõôåýù”, word by word “I implant”,
“I inculcate”, “I instill”) is a real right over the
property of another, consisting in a grant of land
by the State or local authority on a long lease or
in perpetuity for a ground rent (Cf. D. VI.3).

The chapter XV of the “Procheiron” has a
title “Ðåñr dìöõôåýóåùò” [36, pp. 154–155], and
contains six provisions, speaking on “emphyteusis”
of Church estates. Serbian translator of
“Procheiron”, i. d. “Zakon gradski”, used a word
“nasaždenije” (“nasa`deniö”, word by word
“planting”, “implanting”) 17 for the title of this
chapter in Serbian translation (lit. “O nasa`denxi”)
[17, p. 302; 4, p. 287a.]. Matheas Blastares introduced
a short chapter, entitled “Ðåñr dìöõôåýóåùò” in
his “Syntagma” (Synt.E-8) [38, pp. 250–251]. In
Serbian translation its correspondence is the
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Chapter “O nasa`denîi” (Synt.Se.E-8) [5,
pp. 263–264]. This chapter represents an
interpretation of Justinian’s Novella CXX,
chapters 2 and 8 “ÐÅÑÉ ÅÊÐÏÉÇÓÅÙÓ ÊÁÉ
ÅÌÖÕÔÅÕÓÅÙÓ ÅÊÊËÇÓÉÁÓÔÉÊÙÍ
ÐÑÁÃÌÁÔÙÍ” (“De alienatione et emphyteosi
et locatione et hypothecis et aliis diversis contractibus
in universis locis rerum sacrarum”) [32].

In Serbian legal sources we can not find any
information on “emphyteusis”.

Conclusion

On the basis of the available legal document
we can conclude that the following rights over the
property of another were present in Serbian
medieval law: servitudes, pledge and emphyteusis.
Emphyteusis was mentioned only in the Serbian
sources, translated from Greek language, i. e.
receptions of Byzantine prototypes, for example:
“Procheiron”, to wit “Zakon gradski” and the
“Syntagma” of Matheas Blastares; while servitudes
and pledge were known in Serbian legal documents
as well. However, we are not sure whether all those
provisions were applied: the problem lies in the lack
of additional, relevant legal sources (verdicts),
which could serve as evidence of their application.

NOTES

1 The scientific editing of the article is realized
by Yury Vin.

2 Among the different meanings of the term
“rabote”, i. e. “works” in plural, Miloš Blagojević did
not mention “servitudes” [1, p. 609].

3 Right of leading water over another’s land was
mentioned in one Byzantine document of 1373: Anna
Palaiologina, with the consent of her consort, sells
her estate called Marianna in Kalamaii, which was part
of her dowry, to the monastery of Docheiariou.
Document says that all rights that seller used, will be
transferred to the buyer, including servitude of
“aquaeductus”, probably from some river [23, no. 42,
pp. 235–239]. Cf. [25, p. 253, n. 56].

4 As to the translation and the explanatory
comments to the Dushan’s Code, made by M. Burr,
see also the second part of his publication [27].

5 The Trepča Mines (Serbian Cyrillic “Рудник
Трепча”, Albanian “Miniera e Trepçës”) is a large
industrial complex in Kosovo, located 9 km northeast
of Kosovska Mitrovitza. It is one of Europe’s largest
lead-zinc and silver ore mine. The enterprise known as
Trepča was a conglomerate of 40 mines and factories.

The oldest mine called Stari Trg (Стари Трг, word for
word “The Old Market-town”) is one of the rare mines,
which was operational from the Roman period. Saxon
miners, who came in Serbia in 13th century, built
settlements and churches around the mines.

6 So called “Justinian’s Law” was a short
compilation of 33 articles regulating agrarian relations. The
majority of these articles were taken from the famous
“Farmer’s Law” (Íüìïò Ãåùñãéκüò), issued at the end of
7th – the beginning of 8th centuries. This law had been
completely translated into the Old Serbian language. Further
articles were culled from the “Ecloga”, the “Procheiron”
and the “Basilika”. This collection (“Justinian’s Law”) does
not exist in a Greek version.

7 Lipljan (Serbian Cyrillic “Липљан”, Albanian
“Lipjani”) is a town and municipality located in the
Priština district of Kosovo. According to the census
of 2011, the town of Lipljan has 6.870 inhabitants, while
the municipality has 57.605 inhabitants.

8 It seems that it was very difficult to a pledgor
to redeem his pledge from a pledgee. Maybe, the best
evidence is the letter of Tsar Dušan to the Ragusans,
dating 30 March 1352: Emperor himself intervenes with
Ragusans, that they get back to Prince (“knez”) Vratko
the precious girdle, pledged for 118 perpers by Marin
Bunić [18, p. 20].

9 Hungarian “Hunyadi János”, Romanian “Ioan”
or “Iancu de Hunedoara”, Serbian “Sibinjanin Janko”
(Сибињанин Јанко), famous Hungarian military
commander and statesman (esp. 1441–1456).

10 Modern “Mukachevo” (Ukrainian and Russian
“Мукачево”, Hungarian “Munkács”), a city located in
the valley of the Latorica river in Zakarpattia Oblast
(Province) in Western Ukraine. The population is 86.339.

11 Today “Baia Mare”, municipality along the
Săsar River in northwestern Romania (Hungarian
“Nagybánya”, German “Frauenbach”, Ukrainian “Бая-
Маре”). The population is 140.738

12 In present-day “Satu Mare”, a city with a
population of 102.400 in northwest Romania (Hungarian
“Szathmárnémeti”, German “Sathmar”).

13 Hungarian “Németi”, Serbian “Nemci” (Нем-
ци), i. e. “Germans”, small city close to Satu Mare.

14 Hungarian “Debrecen”, Romanian “Debreţin”,
German “Debrezin”, Czech and Slovak “Debrecin”,
Serbian “Дебрецин”, Hungary’s second largest town.
The population is 213.700.

15 Modern “Hajdúböszörmény”, a town in
northeastern Hungary with a population of
approximately 30.000 people.

16 Modern “Tiszadada”, a village in Szabolcs-
Szatmár-Bereg county in the Northern Great Plain
region of Eastern Hungary. The population is 2.247.

17 The word “nasa`deniö” is obsolete in modern
Serbian language, where is used the word “zasađivanje”
(засађивање).
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