v

© Sarki¢ S., 2020

BU3AHTHUNCKOE OBIIECTBO
U TOCYJIAPCTBO

www.volsu.ru

DOI: https://doi.org/10.15688/jvolsu4.2020.6.13

UDC 340.12:347.23 Submitted: 24.06.2020
LBC 67.1(0)4 Accepted: 04.09.2020

RIGHTS OVER “THE PROPERTY OF ANOTHER?” (lura in re aliena)
IN BYZANTINE AND MEDIAEVAL SERBIAN LAW'!

Srdan Sarkié
University of Novi Sad, Novi Sad, Serbia

Abstract. In some cases, when a person owned property, his rights over such property might be limited. The
most important rights over another’s property, mentioned by Byzantine law and accepted in mediaeval Serbian legal
sources are servitudes, pledge and emphyteusis. The rules on servitudes (dovAela— pasoTa) penetrated in Serbian
law at the beginning of 13" century, when Saint Sabba (Cseru Caga) incorporated in his “Nomokanon” the whole
Byzantine ‘“Procheiron”. Its chapter XXXVIII, under the title “On novelties” (ITepl kawvotou®v), contains different
provisions, concerning the servitudes, mixed with administrative rules on building the new houses. That was the
reason why Serbian translators of “Procheiron” entitled this chapter as “On building of new houses, reconstruction
of'the old and other things”. While the chapter XXXVIII of “Procheiron” contains 64 provisions, Matheas Blastares
took in his “Syntagma” only 18, and created a short Chapter K-3 under the same title “On novelties” (‘0 HoBoTBopeHLIKEL”
in Serbian translation). It contains, beside different decrees and prohibitions by administrative authorities, some
urban servitudes, that could be changed by special agreements (CUUP® VOV — curaacuic). Byzantine legal miscellanies
always put together the rules on pledge in the same chapter with the provisions on loan, although modern legal
science treats pledge as a part of the law of property and loan as a real contract and the part of the law of obligation.
The chapter X of “Ecloga” has a title “On literal and unliteral loans and for them given pledges”; the chapter XVI
of “Procheiron” is known under the title “On loan and pledge” and the chapter XX VIII of “Epanagoge” entitled “On
loans and pledges”. For this reason, Matheas Blastares included the chapter A-2 under the title “On lenders, and
loan, and pledges” in his “Syntagma”. Among Serbian legal sources, pledge was mentioned only in a few documents:
these are so called “Justinian’s Law” (art. 26 and 27); King Milutin’s chrysobull, granted to the Hilandar’s pyrgos
in Chrousija; King Dusan’s chrysobull, giving the church of Most Holy Virgin in Lipljan to the Hilandar’s pyrgos in
Chrousija; and Dusan’s “Law Code” (art. 90). The chapter XV of the “Procheiron” has the title “On emphyteusis”
and contains six provisions, speaking on emphyteusis of Church estates. Matheas Blastares introduced a short
Chapter E-8, entitled “On emphyteusis” (“O nacamaenin” in Serbian translation), in his “Syntagma”. Its chapter
represents an interpretation of Justinian’s Novella CXX, chapters 2 and 8. In Serbian legal sources we can not find
any information on emphyteusis.
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ITPABA HA «<YYXKYIO COBCTBEHHOCTDb» (lurain re aliena)
B BUBAHTHUIICKOM U CPEJHEBEKOBOM CEPBECKOM I1PABE !

Cpmxan Hlapkuv
Yuusepcurer B Hopu Can, . Hopu Can, CepOust

AHHoOTanus1. B HEKOTOPBIX ClTydasx, KOrna HeKoe JIMIIO 001a1aio YacTHOM COOCTBEHHOCTHIO, €T0 NpaBa Hajl
COOCTBEHHOCTHIO JIOJKHBI ObLIH OBITH OrpaHuueHbl. Hanbonee BayKHBIMU IpaBaMU HaJl 4yXO0i COOCTBEHHOCTEIO,
YINOMHUHAEMBIMH B BU3AHTHUICKOM TIpaBe U MPUHATHIMH B CPEAHEBEKOBBIX CEPOCKNX 3aKOHOIATENILHBIX HCTOYHUKAX,
SIBJISUTACH CEPBUTYTHI, 3aJ10T (3aKian) u amburescrc. Hopmbr cepButyToB (SOUAEIOL— paBoTa) IPOHUKIN B CEPOCKOE
nipaBo B Havaue XIII B., korna CB. Cassa (CBeru Capa) BKiTtoumI B cBoii « HoMokaHOH» 1eibiii Bu3anTriickuii «IIpo-
xupon». Ero masa XXXVIII, nox tutynom «O HOBIIECTBaX», COAEPKUT pa3IMUHbIE TOTOKEHUS, TOCBSILCHHbIE
CEpBUTYTaM, KOTOPbIE KaCatOTCs aAMUHUCTPATUBHBIX IIPABIJI CTPOUTENIECTBA HOBBIX 3AaHui. TakoBa mpru4nHa, 1o-
4yeMy 3Ty I1aBy cepOckue nepeBoquukh «lIpoxuponay ozarmaBmwin «O CTPOUTENHCTBE HOBBIX JIOMOB, PEKOHCTPYK-
LMY CTapbIX U MHBIX Bemax». B To Bpems kak maBa XXX VIII «IIpoxupona» conepxur 64 crateu, Mardeit Bnacraps
BKJIFOYMI B cBOIO «CHHTarMy» Tonbko 18 u cozgan kpartkyto [1aBy K-3 non TeM xe cambiM 3amiaBueM «O HoOBIIIE-
CTBax» («0 HOBOTEOpPEHIXk» B cepOCKoM nepeBozie). OHa COnepKUT, IOMUMO Pa3INYHbIX JIEKPETOB U 3aIPETOB a7IMU-
HUCTPATHBHBIX aBTOPUTETOB, OIMCAHHE HEKOTOPHIX TOPOJICKUX CEPBUTYTOB, KOTOPHIE MOIIIN ObI TPUMEHSATHCS 1O
CIIEIUATIBHBIM COTIANIIEHUSIM (OULPMVOV — chraacuic). XOTS COBPEMEHHAS MPABOBAas HayKa TPAKTYET 3aJI0T KaK YacTh
npaBa COOCTBEHHOCTH U 3a€M KaK peajbHbIH KOHTPAKT M 4acTh 00s13aTeIbCTBEHHOTO IIpaBa, BU3aHTHUICKUE IPaBo-
BbIe COOPHHKH BCer/a MOMEIIAIOT MPaBHIIa 0 3aJIore (3aKJjajie) B TOH jKe CaMol IIIaBe BMECTE CO CTaThsIMHU O 3aiiMe.
I'maBa X «Qxsorn» nMeet HazBaHue «O 3aliMaX MICbMEHHBIX M HEMMCbMEHHBIX U JAIOLMX Paan HUX 3aKJIa/ly; I1aBa
XVI «IIpoxuponay usBectHa nof TutyiaoM «O 3aiime u 3axiazie», v masa XX VIII «Onanarorm» ozamasnena «O 3aii-
Max ¥ 3akiangax». [1o aroit npuunne Margeii Brnacraps Bkitounn B cBoto «Cunrarmy» [maBy A-2 noj Ha3BaHHEM
«O 3aumonaBIax [Kpemuropax|, u 3aiime, u 3akaagax». Cpemu cepOCKUX MPaBOBBIX HCTOYHUKOB 3aJI0T YIIOMHHACTCS
TOJIBKO B HECKOJTBKUX JJOKYMEHTaX: 3TO TaK Ha3bIBaeMbIil « KOCTHHHAHOB 3aKOH» (CT. 26 1 27); XpUCOBYI Kpasist Mury-
THHA, IOKAJIOBAaHHBIN XMITaHAapCKOMY MUPry B Xpycuu; XpucoByn kpaist Credana J{ymana, nannsiii nepksu [pe-
cBaToi boropoauis! B JInmisHax o XunangapckoM nupre B Xpycuu; 1 JymasoB «3akoHHUK» (cT. 90). ['maBa XV
«IIpoxupona» HazBaHa «O0 dMpHUTEBCHCE» M COEPIKUT LIECTh CTATEeH, paCCKa3bIBAIOIINX 00 SM(pUTEBCHCE B Liep-
KOBHBIX UMeHHsIX. Margeii Biacraps BBen B cBoro «CunTarmy» kpatkyto [naBy E-8 non nazsanuem «O0 smdures-
cucey» («0 Hacaxk A€ty B cepOCKoM meperoze). OHa MpeacTaBIseT HHTEPIIPETAIINIO FOCTHHHAHOBOW HOBEUTBEI CXX
(rnaBsl 2 1 3). B cepOCKUX IpaBOBBIX HCTOUHUKAX MBI HE MOXKEM HAaWTH CBelIeHNH 00 sM(puTeBcHce.

KoaroueBble ci1oBa: cepBUTYTEI, 3aJ10T, SMpuTeBcuc, «IIpoxupon», «xiora», «Cuararma» Matdes Brnacra-
ps, AymaHoB «3aKOHHUK», aKTHI.
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pust. Pernonosenenne. Mexaynapoansie oromenus. —2020. —T. 25, Ne 6. — C. 168-179. — (Ha anrn. s13.). — DOLI:
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Introduction

The task of this paper is to examine rights
over “the property of another” (iura in re aliena)
in Serbian mediaeval law. These rights were
represented in Byzantine law by legal sources
translated from Greek language into Old Serbo-
Slavonic language of Serbian legal miscellanies.

In some cases, when a person owned
property, his rights over such property might be
limited. The most important rights over another’s
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property of Byzantine law, accepted in mediaeval

Serbian legal sources, are “servitudes”, “pledge”
and “emphyteusis”.

Servitudes

“Servitudes” (servitutes — dovieia —
pasoTe) was said to exist where X possessed rights
“in rem” over the property of Y. According to the
interpretations of Roman iurists servitudes might
be praedial or personal. Praedial servitudes could
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be rustic (“iura praediorum rusticorum”) or urban
(“iura praediorum urbanorum”). Praedial
servitudes were rights over immovables. These
rights were exerted by the owner of a “praedium
dominans” (dominant tenement) over a “praedium
serviens” (servient tenement). Such “servitutes”
were of two types: rural or rustic and urban.
Praedial servitudes were held by virtue of the
ownership of a house or land; personal servitudes
did nor depend on such ownership. The most
important personal servitudes were: “ususfructus”,
“usus”, “operae servorum vel animalium”,
“habitation” (D. VII.1-9; XXXIII.2-3; VIII.1-6
[29]; 1J. I1.3-5 [30]; CJ. 111.33-34 [31]; Gai.
Inst. II [3]; Paul. Sent. 1.17 [35]; Ulp. Reg. Lib.
sing. XV.1; XIX.1 [37)).

Roman terms “servitudes” were translated
in Byzantine legal sources as “dovleia”, although
this word means slavery and hard (slavish) work,
as well, for example: AovAela éotiv £€0vikoD
vouov dratimwaolg [34, p. 171]. This definition
is the translation of Roman “iuristconsultus”
(lawyer) Florentinus, who wrote: “Servitus est
constitutio iuris gentium” (D. I, 5,4). In their
translation from Greek the redactors of Serbian
legal miscellanies used the word “rabota”
(pasoTa), which has also different meanings.
In any case, “rabota” (“pasoTa”, id est “service”
is the general Slavonic word for customary “labour
service”, corresponding to the Greek word
“Ayyapeia’ [1, p. 609]2.

The rules on servitudes penetrated in Serbian
law at the beginning of 13t century, when Saint
Sabba incorporated in his “Nomokanon’ the whole
“Procheiron” (word by word “ITpoyeipog Nouog”,
lit. “Handbook” or “The Law Ready at Hand”).
The chapter XXXVIII of “Procheiron”, under the
title “On novelties” (“Ilepl karvoToULDV”),
contains different provisions, concerning the
servitudes, mixed with administrative rules on
building the new houses [36, pp. 206-216]. That
was the reason why Serbian translators entitled
this chapter of “Procheiron” as “On building of
new houses, reconstruction of the old and other
things” (“O zAAHBIM HOBKIXk AOMOBh, H W
NOCTABLAKEHIN BEThXkIXE, H whHikyxb Bhipexs™) [17,
pp. 380-397; 4, pp. 315b—321b]. There is an
analogy in “Syntagma” of Matheas Blastares, the
monk from Thessaloniki, who puts together
24 titles in his alphabetical miscellany, where each
title has a sign of the letter in the order of Greek

alphabet; this nomocanonical “Syntagma”
(further — Synt.) is known in Serbia in two
translations (further — Synt.Se), a full version and
an abridged one. While the chapter XXXVIII of
“Procheiron” contains 64 provisions, Serbian
compiler took in his “Syntagma” only 18 provisions,
and created a short chapter (Synt. K-3) under the
same title “On novelties” (“Ilepl kauvoTou@v”
[38, pp. 312-314] — “0 nooTrOpennixk” in Serbian
translation [5, pp. 330-332]). It contains, beside
different decrees and prohibitions by
administrative authorities, some urban servitudes
(pasoTe), that could be instituted and changed by
special agreements (CUUP®OVOV — chraacuic).
Those are the following rules:

A house in a town (i. e. Constantinople) can
not cover the view on the sea (Proch. XXXVIIL.5
[36, p. 206]; Hexabibl. 11.4.46 [28]; Synt. K-3.4
[38,p. 312]; Synt.Se.K.3 [5, c. 330-331]). This is
very well-known urban servitude, called by
Roman iurists “ne luminibus, ne prospectui
officiator” or shorter “servitus prospectus” (“right
to light”: doviela AmdPemwg — pasora oTk
supkhia). However, the stated prohibition does not
refer to gardens, if the distance between the
buildings is larger than hundred feet: édv 8¢ p’
mod®V &v uéow T@v 600 olkwv €in didoTnua
(Synt. K-3.4) [38, p. 312] — ape an e cTomn
Horamb MEKAOY ABEMA XpaMoma KCTh pacTomile
(Synt.Se. K-3) [5, p. 331].

It is forbiden to let the smoke out of stoves,
except if someone does not dispose with special
right to do that: €l uf) &pa dikaiov eiyev &xeloe
TOV kartvov eioméumery (Synt. K-3.12[38,p. 313]—
pAZE'k 0\{'50 aje I'IpAEMHO\{' nmkan KCTh TAMO AbIMhb
nenovipatn (Synt.Se. K-3) [5, p. 332]. It
corresponds to “Procheiron” (Proch. XXXVIIIL.18)
[36, p. 208] and goes back to “Digesta” (Ulpianus
libro septimo decimo ad edictum): ... Aristo Cerellio
Vitali respondit non putare se ex taberna casiaria
fumum in superiora aedificia iure immitti posse,
nisi ei rei servitutem talem admittit (D. VIII, 5, 8, 5).

Nobody can throw trash under a neighbour’s
wall, exept if somebody does not dispose with a
corresponding servitude: O0d¢elg dVvaral
kémpov mAnciov Tod dAlotpiov TOlxOU
plmtery, €l un toravtnv €xel dovheiav (Synt.
K-3.14) [38, p. 332] — HUKTOKE MOMETH IHOM
BAMZL ToyxkAek cThunl nombkraru, pazek ape
TAKOBOY HMaTh pasoToy (Synt.Se. K-3) [5, p. 314],
according to “Procheiron” (Proch. XXXVIII, 22)
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[36, p. 209]. It is a case of “servitus sterquilini”
or “latrinae sive sterculini” (right to have a dung
heap against a neighbour’s wall) of Roman law
(D. VIIL, 5, 17, 2).

On the occasion of building a new house, it
was forbidden to brick up a window to a neighbour,
exept if the agreement did not institute a
corresponding servitude: €i un &pa dovieiav Exot
Kot ovupwviav (Synt. K-3.2) [38, p. 330] —
pazEk aie pABOTOY HMATE NO chraackio [5, p. 312].
It corresponds to “Procheiron” (Proch. XXXVIII, 4)
[36, p. 206]. This question was minutely regulated
by a law from the reign of Emperor Zeno, without
any mentioning of promulgation year (so, between
474 and 491), according to Iustiniani Codex (the
chapter under the title “De aedificiis privates”)
(CJ. VIIL.10.12).

Among rural or rustic servitudes Matheas
Blastares mentioned only two rules. He classified them
into the chapter of his “Syntagma” (Synt. N-8) under
the title “On pasture” (“Ilepl vouiic” — “0 nactek”™):

1) The first rule touches on someone, who
has right to water, e. g. “aquaeductus” (leading
water in pipes, or in stone channels), as well as
right of pasture of sheep on another man’s land
(servitus pecoris pascendi). It can be raised a hut
on that land: O &ywv dovieiav ToD matiCelv
kal Bookely €v 1@ Ayp®d cov Bpéupata,
0vvatal 10U &v alT@® molelv kaAVPNV (Synt.
N-8) [38, p. 401] — Umkien pasoToy nke nanaaTu
U NACTH HA CGI\'k TBEOKMb OBLLE, MOKETh CTEKATH
PABOTOV HKE Bk HIEMb TEOPUTH Koyipoy (Synt.Se.
N-8) [5, p. 422];

2) If someone, with a knowledge of owner,
leads water over another man’s land, after three
years he acquires this servitude, and the owner
of the land can not disturb him: O d1” &Alotpiov
dypol Elkwv VWP, €iddtog TOoTU deomdTov
T0U A&ypoU, ktdTal KaTd ToU &ypol dovieiay,
€V TG VeEVOULOUWEVE® TPLETIOG XPOV®, UT
kwAOoavtog avTtov 100 deomdTou 10U AypoT
(Synt. N-8) [38, p. 401] — Hike no TOyKAEMOY cenoy
BEALI EOAO\{', BGAO\([[JO\(‘ I’OCI’IOAMHO\{' CENA, CTERABAKTh
HA cen'k paBoTOY Bh Oy3aAKOHKHHOML TpUAKTIA
Ep'kMGHM, HE Eh3EpAHMEUJO\( KMO\{' FOCI’IOAMHO\( CENA
(Synt.Se. N-8) [5, p. 422]. This rule goes
supposedly back to “Basilika” (Tt Baouukd, lit.
“Libri LX Basilicorum”, to put it more precisely
the tituli B.T.LVIIL.7.2) [24, p. 2645.12-16].

Serbian legal sources mention only a few
rural servitudes: “aquaeductus” (right to water),
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“silva caedua” (right to cut the trees), “pecoris
ad aquam apulsus” (right to watering one’s cattle
on another’s land), “iter” (right of way), “actus”
(right to drive a carriage or animal) and “pecoris
pascendi” (right of pasture). Among personal
servitudes we can find only “ususfructus” (a right
to use and enjoy the fruits of another’s property)
and “usus” (use — a usufruct, but without a right
to take the fruits) [19, p. 98; 20, p. 638].

King Milutin’s charter to the monastery of
Saint George mentions “right to water”
(aquaeductus — BOAOBALIMHA — BOAOBAKAA —
BOAORAre — BoAoBari). Text say that everyone who
leads a water from the church’s place called
“head”, has to pay two dinars to the church. If
someone leads a water without a permission of
hegoumenos, he has to pay twelve perpers
(monetary units) to the King’s treasury and double
to the church. And, if someone leads a water with
a consent of hegoumenos, he has to pay three
perpers (U KTo BAAH BOAOME KO CE MEZEOAH WT
LPLKOBHA M'kCTA FAABE, AA NMOAACTh LUPLKEH WT pana
KhE Ak BOAOBAIIHHOY, W WT BphTa .B. Aunapa. dko
AN BE€Zh HI’O\{'MHOEA BAANOCAOBAKHUIA MOBEAE KTO WT
LUPLKOBHE I'AABE EOAO\{' A4 NMAATH .EI. NEPLMNEPL 0\{'
I_lApMHO\{', A UPLKBH ABOMHO\{' AdA AACTh. AKO AU Ch
OYHpOCOMh BOAOY NMOBEAE A BOAOBALUHHOY OVANHKH,
Aa naatu .T'. nepunepe) [11, p. 237]3.

Cutting of threes was mentioned in the
same charter, next sentence: “Who cuts the trees
on the mountains belonging to the church, has
to give every fourth three to the church. If
someone cuts without a permission of
hegoumenos, he has to pay twelve perpers to
the King, and the church will take him every
cut down tree” (M kto akes chve nan Apsga oy
UPKOBHOME BphAR, Ad AAK LPLKBH YETBPLTO
APBBO. AKO AM BGZO\(‘ MFO\(MHOEA BAATOCAOBAKHHUIA
ckye o aAEo Aa naaTn BL. neprneps, a LPLKEH
aken Bheh Aa moy oyzme) [11, p. 237].

Right to watering one’s cattle on another’s
land (pecoris ad aquam apulsus) we can find in
the Tsar DuSan’s chrysobull to the monastery of
Saint Archangels Michael and Gabriel. The text
says, that Emperor did not deprive hamlet of
Golubovci of servitude to watering the cattle
(A nanonmpa ToaoyEoB’nem He Tnecmo oy
Boyaucaaanys kovkek...) [16, p. 103]. The same
chrysobull gives to the village of Lubiznjane right
to drive a carriage or animal (actus) and right to
put cattle to graze on another man’s land (ius

17] ————
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pascendi): ...u ponk onerk Ao merie Kopuiuke n A0
GreTora IleTpa, A4 ¢H UMAK AOEHK HIAHE Ch
GroposuLpm Kako coy u npkrie nacan [16, p. 91].

Right of way or right to pass (servitus itineris
ac viae) was mentioned in a sale contract (emptio
venditio), in which a certain Dobroslava with her
children sells her house in the city of Prizren to a
certain Mano, brother of Dragitza. In the text of
contract we read that the road, leading to the
house, will be free for everyone (II8Tk AEopa Tora
CEOBOABHR ¢ KOAORO30MK) [2, p. 250].

Right to put cattle to graze on pastures
belonging to the counties (zupa), was regulated
by the article 74 of Dusan’s Law Code: “Let
village pasture with village, where one village,
there also the other. Only legal enclosure and
meadows may not be graze” (Geno ceanwm Aa nace;
kovak eano ceno Toyaku n Apoyroe; pazek 3askan
3AKOHMThIXh H AHBAAR 3AKOHMThIXh HUKTO AA HE
nace) [26, p. 21249, p. 59; 8, p. 118; 6, p. 89].
Similar says the article 75: “No district may graze
its stock within another district. And if in the district
there be a separate village which belongs to any
lord, or to my Majesty, or is a Church village, or
belongs to a gentleman, that village shall graze
with the rest of the county district and no man
shall forbid it to so graze” (Koyna moynk Aa ne
nonaca AOBMT’KOMI: HULHA; AKO AM CE€ HAHMAE E€AHO
ceno 8 Tosu x8nk, Oy Kora AKEBO BAACTRAMHA, HAM
KCTh I_lApCTEA MH, UAH KCTh LPLKOBHO CENO, UAH
EAAC'I"‘ZAM'-II/IKIR; WHOM83" cet\8 HHKTO AA HE SdEpAHM
nacTh; Aa nace koyA'k naoyna) [26, p. 212; 9, p. 60;
8, pp. 118, 120; 6, p. 90]. It seems that the “legal
enclosures and meadows” (3aska 3akonuThIKk
W AMBAAL 3akohuThixk) were Crown lands and
excluded, but the rest of the pasture land in the
county was common land for grazing of all the
villages in the county, regardless of ownership.

Among personal servitudes is famous well
the “usus” or “ususfructus” (right to use another’s
property). We find it mostly in the charters
presented in favour for churches and monasteries.
So, the monarch or any other individual gives a
land, instituted a lifelong use for certain natural
person, to the monasteries or churches, expressing
that with the terms “that he uses lifelong” (a4 cu
OBAAAA AO HKIOBA uBOTA), “let him store it until
his death, and after his death let it belong to the
church” (cgoe Bce A4 AphiKM A0 CMPLTH, A NO
CMPLTH KM AA KCTh LpLKoBHO), “till the end of his
life” (mko Ao muBoTA cBOra), and similar (Cf. [19,

p. 96-98; 20, p. 635-638]). We will quote two
interesting examples:

1) King Milutin gave as a present to a certain
squire’s wife with a name Radoslava, wife of
certain MilSa, monastery of Saint George and a
village of UlitiSta, and the gift was confirmed by
the Kings Stefan Decanski and Dusan. However,
King Dusan, for the unknown reasons, decided
between 1336 and 1337, to give Radoslava’s
estate to the monastery of Hilandar. He left to
the squire’s wife only a right to use and enjoy the
fruits of her property, but her descendants were
deprived of the right of succession (M Aa ce xpanu
PaproCcAABA, MANA’LLHHA FKEHA, AO HIE ChMp’TH, 4 MO
Hi€ ¢’ Mp’TH A HE WBAAAA MECTWMB TRMB HU Chilk,
HU ABLITH, HH KTO WT poAa...) [7, p. 65];

2) In the sale contract by which a certain
Radoslava Mirkovi¢ sells her house in Trepéa >
to the monastery of Saint Paul (19 January 1438),
aright of use was established: Radoslava will keep
a small room in the house, where she and her
sister will find a shelter until the end of their lives
(A 34 MOra KHBOTA... AA HMAMB WT KSKiE €A Hk
Kicaaph rA€ kio npuskru8T ¢ cecrpomn) (cited from:
[2, p. 260, Append. 6]). In this case a right of
lifelong use of a small room was instituted by a
sale contract [22].

Pledge

“Pledge” (pignus — £VEXUPOV — 3anora) is a
transfer of possession under which the creditor
obtained possession of the property pledged, but
ownership remained with the debtor. The
expression was sometimes used as a general one
for any form of real security, including “pignus”
and “hypotheca” (Cf. D. XIII.7. “De pigneraticia
actione vel contra”).

Although modern legal science treats pledge
as a part of the law of property and loan as a real
contract and the part of the law of obligations,
byzantine legal miscellanies always put together
the rules on pledge in the same chapter with the
provisions on loan. The chapter X of “Ecloga”
(word for word “’ExAoyn t@v véuwv”, lit.
“Selection of the Laws”) has a title “Ilepl davelou
Eyypdpov kol &ypd@ov kal Tdv OLdouévmv
&’ avtoig EvexUpwv” (“On literal and unliteral
loans and for them given pledges”™) [33, p. 204];
the chapter XVI of “Procheiron” is known under
the title “ITepl davelov kal Eveypou” (“On loan
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and pledge”), and the chapter XXVIII of
“Epanagoge” entitled “Ilepl xpéovg kai
EvexpwVv” (“On loans and pledges™) [36, p. 155,
320]. For this reason, Matheas Blastares included
the chapter under the title “On lenders, and loan,
and pledges” in his “Syntagma” (Synt. A-2): in
the Greek text “Ilepl davelotd®Vv, kal daveiov,
kol évexvpwv” [38, p. 204] and in the Serbian
translation (Synt.Se. D-2) “0 zakmuuukys u
zaumk n zanozkyw” [5, p. 214]. The rules,
concerning the pledge, are the following:

1) The fruits from property pledged will be
add up to the debt and if the whole amount of
debt was that way discharged, pledge will be given
back to the pledgor. If the value of the fruits is
bigger than a debt, surplus has to be returned (Ot
£k 10T Evexpov Aneoévteg kapmol ymeitovtan
eic 1O xpéog - kai éav ikavol yévmvtal mpog
10 SAoVYpéog, AMeTaL 1) AymyT), kol dmodidoTal
T0 &véxupoV - i 0¢ kal TAelovég €ilol ToU xpéoug
ol kapmol, &modidovral ol mepittevovteg [38,
p. 205] — Hke OTh BAAOTA NPUIETH BhIBLLE MAOAORE
NPUHYHTARTH C€ Bh AAT'hL, H AL€ AOEOA’HM EO\{'AO\{"I‘I:
Kh E’CGMO\{' Al\hl"e\{', pAZAp'kI_UAKTh CE€ BUHA H
BhZAABAKTh C€ ZAAOTh; ALIE AU KE U MHOKAHULLH
CO\{'TI: AARTA NMAOAORBE, BhZAABARThH Cce
nzanwscTeOVIOWTIM [5, p. 215]). It goes back to
“Procheiron” (Proch. XVI, 3) [36, p. 155];

2) If the lender, not by his own negligence
(culpa), similar to a case of gross fault or neglect,
“culpa lata” of Roman law, has lost property
pledged, he will be not responsible. But the lender
has to explain, what happened to him CEav 6
daveloti¢ un map’ idiav aitiav dmwiéon 10
Evéyupov, ovk EYKaAETTaL - XpT O¢& aUTOV
amodeital 6t dnwieoe [38, p. 205] — dipe
ZAUMOBABLIH HE OTh CBOKIE BUHAI I'IOI"O\{'EMTI: ZA(\OI‘O\{',
HGCO\{'AHMI: KCTh; NMNOAOBAKTh K€ KMO\{' OVKAZATM
ko noroveu [5, p. 215]). It is correspondent to
“Procheiron” (Proch. XVI, 5) [36, p. 155-156];

3) If the lender explains how he has lost
property pledged, he acquires a right to request
a payment of a debt (T ydp TUYNPQ 0V
kivduvevetal T@® davelot), AAAG O1vaoTtal
KOTd TOYMV AmwAécag TO mPdyud, ATALTETY
T0 aUT® kexpewoTnuévov [38, p. 205] —
NMPUKARYARIITAA BO HE E'kACTEO\{'IOTh
ZAMMOEAB’I_UOMO\{', Hh MOKETHL MO I'IpMI\O\{'YAIO
NOroyEHBL BEIITh HCTEZATH AdkiHok [5, p. 215]).
If the parties to the contract had an agreement,
that the loss of pledge absolves debtor from
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responsibility, this decision becomes effective (ei
0¢ UeTOEV TV ovuvaAlacoOvVTWY fipeoey, Tva
N dnolela 1OV EvexVpwv ElevbBepmon TOV
XpEDOTNV, ToUTO ioyvel [38, p. 205] — ape au
no cphak zambknovioyngk ce oYroAHO BLICTH AA
nerus’km; ZANOTh CBOBOAHTH AARIKHUKA, C€ Kp'kl'l’KO
kctn [5, p. 215]).

So called “Justinian’s Law”, which
represents original work by Serbian lawyers ©,
contains two articles concerning the pledge. The
article 26, under the title “On pledges”
(“6 Zanoraxn”) says: “If someone gives a pledge,
and tells [to the pledge. — S. S.]: Take this pledge
until the fixed day [and the pledgee says to him. —
S. $.]. If you do not redeem a pledge [till the
determined term. — S. S.], do not ask it any more’.
The judge will not approve that, and [the
pledgee. — S. S.] has to wait until the third time
limit. If [the pledgor. — S. $.] does not redeem [a
pledge. — S. $] till the third term, after that he
can not ask it [property pledged. — S. $.]” (dApe
KTO ZANOHKHUTH KO AKBO E'kl.l]h. H PEYETHL NMPHKMH
ZANOTh. W TO AO KOKIO AHE, ALJIE€E CH HE WTKOVTIHLLIKL
ZAAOTh. AA TA BEKIC HE WLITELIM. AA TA COYAIA HE
UKKTh ZA TOM Hh AA TA YEKA TO TPETIEra poKa. AA
are M8 AO TPETTEra poKA HE WTKOVTIMTH. AA A
noTwam He uipe) [ 15, p. 59]. The article 27, entitled
simply “Law” (“Zakon”) is similar with the rules
of “Syntagma”, treating the cases of pledge lost:
“If any [pledgee. — S. S.] loses a pledge, he has
to pay it, and to request a debt. If [the thing
pledged. — S. $.] was distroyed by fire or seized
by brigands, the indolence and negligence of
pledgee has to be examined. If he has saved his
own property, and lost another’s, he is culpable”
(ﬂl.[]e KTO ZANOTh ZAI"O\{'EMTI:, A4 T'a NMAATH, A AALTh
Ad CH OYZMGT. ﬂl.[]e AU T'A WIrHh EBhb HGZAAI'IO\{'
NOKEKETh. HAH PAZBEOUHHLIH EhCXMTGTh. NOAOBAKT
WZHANTH AKHOCTR M HEpamAeHie npuicmiomy. aljie
AU KCT CBOIA ChprHMl\h, A WHAA I'IOI"O\{'EI/II\I: NOBUHHbL
ker) [15, p. 59]. It is interesting to note, that neither
“Farmer’s Law”, the main source of so-called
“Justinian’s Law”, nor “Procheiron’ and “Basilika”,
contain such provisions. However, both articles are
completely in the genius of Byzantine law.

Serbian charters, promulgated before the
Law Code of Stefan DuSan, mention pledge
(3anora) only two times. In the King Milutin’s
chrysobull, granted to the Hilandar’s pyrgos in
Chrousija (1313—-1316), Serbian monarch says,
that nobody is allowed to take anything given to
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the monastery tower (m0pyog), and he forbids,
that the property, belonging to the Hilandar, could
be sold or obtained as a pledge (...nm oy koynHo
HME, HU OY ZAAOTOY HUKOMMB WBpazomn) [11,
p- 443]. The same formula was repeated in King
Dusan’s chrysobull, giving the church of Most
Holy Virgin in Lipljan’, to the Hilandar’s pyrgos
in Chrousija [12, p. 43]. It is evident, that a pledge,
beside purchase, was considered as one of the
ways of alienation of property.

In Dusan’s Law Code only the short article
90 treats the pledge: “Pledges, wherever they be,
shall be redeemed” (Zanore koyak ce wepkraw
Aa ce wrkoyn8io) [26, p. 215; 9, p. 70; 8, p. 124; 6,
p- 92]. The legislator institutes the right of pledgor
to redeem the property, pledged everywhere, he
finds it. Above mentioned provision was
promulgated to the benefit of debtors (very often
Serbs), who delivered precious goods to their
creditors (with great frequency Ragusans) and
often lost them for ever®. That was the reason
why Tsar DuSan, in his famous treaty with
Dubrovnik (20 September 1349, i.e. only four
months after the promulgation of the Code)
forbids to the Ragusans to receive pledges from
Serbs: “From now and furthermore nobody can
take or receive pledges, neither from my imperial
or royal nobleman, nor from anyone else who has
the power according to my imperial or royal
authorization. If someone took it, he has to return
the pledge, and if he has given [property pledged. —
S. 8] to the third person, a transaction will be
without legal strength” (M wpa cean Hanphaa A4 e
np'l;ume HHU 8ZM13 HMK"I'O 34NOI'€ HU WA, BAACTEAHHA
LlAphCTEA MH HH KPAAKBA, HH KOTAAKRBEO APhiKAHHIA
LAPKCTEA MH H KPAAKEA, K'TO AM ce WEphTe 83emn
AA 3Al\0l"8 'I'83I4 MOBPATH WIETh, A 34 10 K NMPUKAL
Ad M8 ce Tasu k8nam Snap’wk) [13, p. 40].
However, at the end of the treaty, after the date
and before the signature, was added that already
existing pledges will be on legal force, and that
they will enjoy the judicial protection (M wue
TAKO3H LU HUMH 8I‘I\ABM I_I,AphCTEO MU, IO C8 34N0T'€
3an0:eHk Kora aABO mana u roakma uzemak
LAPLCTEA MH M Kpankihk Aa ce nip8 c8pomn a
npas’pomb) [13, p. 40]. The same provisions were
repeated in the Tsar Uro$’s treaty with Dubrovnik
(1357, April 25) [21, p. 83].

The pledges were completely abolished in
treaty, concluded by city of Dubrovnik (Ragusa)
with Kotor (Cataro) 20 September 1181: “Ut

pignora non sint inter Ragusium et Catarum”
[10, p. 22].

The special attention is to be payed to the
charter of Despot Purad Brankovi¢, issued in the
city of Smederevo on May 10, 1450. This charter
was written in Latin and granted in favour of John
Hunyadi (c. 1406-1456)°, Governer of the
Kingdom of Hungary (“Johannes de Hwnyad,
regni Hungarie gubernator”). Serbian Despot, as
well as his wife Irene (Jerina) and his sons Grgur,
Stefan and Lazar, agreed that he (John Hunyadi)
and his sons Mathias and Ladislaus (Ladislavus)
hold the Despot’s property in Hungary, towns of
Mukachevo (Mwnkach!?), Baia Mare
(Rivulidominarum '), Satu Mare (Zathmar '%),
Nemethy '3, Debrecen (Debreczen!#), and the
villages of Bezermen !*, Dada'® and belonging
manors (“possession”), as a pledge (“in
pignoraticie”) to ensure security for the debt of
155.000 ducats. This debt will be discharged from
the annual revenues of Despot’s property,
estimated on 6.700 ducats. The property had to
be delivered up to the debtor after payment of
principal [14, pp. 151-174]. Although this
document mentions a “contract of pledge”, it
cannot be considered as a source of Serbian
mediaeval law. All rules, concerning the pledge
were accomplished in accordance with the
customary law of the Kingdom of Hungary (regni
consuetudinem pignori) [14, p. 155].

Emphyteusis

Emphyteusis (“éupitevolg”, from verb
“euputeVm”, word by word “I implant”,
“I inculcate”, “I instill”) is a real right over the
property of another, consisting in a grant of land
by the State or local authority on a long lease or
in perpetuity for a ground rent (Cf. D. VIL.3).

The chapter XV of the “Procheiron” has a
title “Ilepl éuputevoewc” [36, pp. 154-155], and
contains six provisions, speaking on “emphyteusis”
of Church estates. Serbian translator of
“Procheiron”, i. d. “Zakon gradski”, used a word
“nasazdenije” (“nacamaennic”, word by word
“planting”, “implanting”) !’ for the title of this
chapter in Serbian translation (lit. “0 nacamennin”)
[17,p.302; 4, p. 287a.]. Matheas Blastares introduced
a short chapter, entitled “Ilepi Euputevoemg” in
his “Syntagma” (Synt.E-8) [38, pp. 250-251]. In
Serbian translation its correspondence is the
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Chapter “0 nacamxaenin” (Synt.Se.E-8) [5,
pp. 263-264]. This chapter represents an
interpretation of Justinian’s Novella CXX,
chapters 2 and 8 “IIEPI EKITOIHZEQX KAI
EMOYTEYZEQY EKKAHZIAZTIKQN
ITPAITMATQN” (“De alienatione et emphyteosi
et locatione et hypothecis et aliis diversis contractibus
in universis locis rerum sacrarum”) [32].

In Serbian legal sources we can not find any
information on “emphyteusis”.

Conclusion

On the basis of the available legal document
we can conclude that the following rights over the
property of another were present in Serbian
medieval law: servitudes, pledge and emphyteusis.
Emphyteusis was mentioned only in the Serbian
sources, translated from Greek language, i. e.
receptions of Byzantine prototypes, for example:
“Procheiron”, to wit “Zakon gradski” and the
“Syntagma” of Matheas Blastares; while servitudes
and pledge were known in Serbian legal documents
as well. However, we are not sure whether all those
provisions were applied: the problem lies in the lack
of additional, relevant legal sources (verdicts),
which could serve as evidence of their application.

NOTES

! The scientific editing of the article is realized
by Yury Vin.

2 Among the different meanings of the term
“pasore”, 1. e. “works” in plural, Milos Blagojevi¢ did
not mention “servitudes” [1, p. 609].

3 Right of leading water over another’s land was
mentioned in one Byzantine document of 1373: Anna
Palaiologina, with the consent of her consort, sells
her estate called Marianna in Kalamaii, which was part
of her dowry, to the monastery of Docheiariou.
Document says that all rights that seller used, will be
transferred to the buyer, including servitude of
“aquaeductus”, probably from some river [23, no. 42,
pp. 235-239]. Cf.[25, p. 253, n. 56].

4 As to the translation and the explanatory
comments to the Dushan’s Code, made by M. Burr,
see also the second part of his publication [27].

5 The Trepca Mines (Serbian Cyrillic “Pymauk
Tpenua”, Albanian “Miniera ¢ Trepcés™) is a large
industrial complex in Kosovo, located 9 km northeast
of Kosovska Mitrovitza. It is one of Europe’s largest
lead-zinc and silver ore mine. The enterprise known as
Trepca was a conglomerate of 40 mines and factories.
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The oldest mine called Stari Trg (Crapu Tpr, word for
word “The Old Market-town”) is one of the rare mines,
which was operational from the Roman period. Saxon
miners, who came in Serbia in 13" century, built
settlements and churches around the mines.

6So called “Justinian’s Law” was a short
compilation of 33 articles regulating agrarian relations. The
majority of these articles were taken from the famous
“Farmer’s Law” (NOuog [ewpyikdc), issued at the end of
7" — the beginning of 8" centuries. This law had been
completelytranslated into the Old Serbian language. Further
articles were culled from the “Ecloga”, the ‘“Procheiron”
and the “Basilika”. This collection (“Justinian’s Law”’) does
not exist in a Greek version.

7 Lipljan (Serbian Cyrillic “JIurusan”, Albanian
“Lipjani”) is a town and municipality located in the
Pristina district of Kosovo. According to the census
of 2011, the town of Lipljan has 6.870 inhabitants, while
the municipality has 57.605 inhabitants.

8 It seems that it was very difficult to a pledgor
to redeem his pledge from a pledgee. Maybe, the best
evidence is the letter of Tsar Dusan to the Ragusans,
dating 30 March 1352: Emperor himself intervenes with
Ragusans, that they get back to Prince (“knez”) Vratko
the precious girdle, pledged for 118 perpers by Marin
Buni¢ [18, p. 20].

? Hungarian ‘“Hunyadi Janos”, Romanian “loan”
or “lancu de Hunedoara”, Serbian “Sibinjanin Janko”
(Cubumanun Janko), famous Hungarian military
commander and statesman (esp. 1441-1456).

10 Modern “Mukachevo” (Ukrainian and Russian
“MyxkadeBo”’, Hungarian “Munkacs”), a city located in
the valley of the Latorica river in Zakarpattia Oblast
(Province) in Western Ukraine. The population is 86.339.

' Today “Baia Mare”, municipality along the
Sésar River in northwestern Romania (Hungarian
“Nagybanya”, German “Frauenbach”, Ukrainian “bas-
Mape”). The population is 140.738

21n present-day “Satu Mare”, a city with a
population of 102.400 in northwest Romania (Hungarian
“Szathmarnémeti”’, German “Sathmar”).

13 Hungarian “Németi”, Serbian “Nemci” (Hem-
M), i. e. “Germans”, small city close to Satu Mare.

4 Hungarian “Debrecen”, Romanian “Debretin”,
German “Debrezin”, Czech and Slovak “Debrecin”,
Serbian “/Ieopenmn”, Hungary’s second largest town.
The population is 213.700.

5 Modern “Hajdiboszérmény”, a town in
northeastern Hungary with a population of
approximately 30.000 people.

16 Modern “Tiszadada”, a village in Szabolcs-
Szatmar-Bereg county in the Northern Great Plain
region of Eastern Hungary. The population is 2.247.

17 The word “nacaskaenmic” is obsolete in modern
Serbian language, where is used the word “zasadivanje”
(3acahuBame).
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